
 CONTRA COSTA SUPERIOR COURT 
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DEPARTMENT:   12 
HEARING DATE:   08/03/18 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the Court.  Any emails received in contravention of this order will be 
disregarded by the Court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  8:30   CASE#: MSC18-00359 
CASE NAME: LACOME VS. WELLS 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
This CMC is continued to August 24, 2018 at 9:00 a.m. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-00920 
CASE NAME: BAKHTIARI VS. ZARGARI 
HEARING ON MOTION FOR SANCTIONS FOR PROSECUTING FRIVOLOUS ACTION 
FILED BY FERESHTEH MOFIDI, SHAHRAM MOFIDI 
* TENTATIVE RULING: * 
 
Defendants’ motion for sanctions pursuant to Code of Civil Procedure § 128.5 is denied.  
Sanctions are awarded against Mr. Stromberg in the amount of $5,000. 
 

The Parties, and the Substance of the Lawsuit 
 

This case may be termed an imported family dispute, concerning which sibling owns a certain 
residential property in Iran – and centering more specifically on whether a certain legal 
document (a power of attorney, or POA) was or was not forged. 
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The parties are all sisters of each other, or their respective husbands.  The plaintiffs are a wife 
and husband, residing in California – Shahrzad Bakhtiari (Shahrzad), and her husband Sia 
Bakhtiari.  The defendants are two sisters of Shahrzad, and the husband of one of them.  
Defendants Fereshteh Mofidi (Ferry) and her husband Shahram Mofidi live in San Ramon.  The 
other defendant, Effat Zargari (Effat), is the sister of Shahrzad and Ferry.  Effat lives in Iran, and 
has not been served. 
 
To avoid confusion and intending no disrespect, the Court will use the first names (or nickname) 
of the sisters.  Also, while the husbands are alleged to have been involved in various ways, they 
are not central to the narrative and so for clarity of exposition the Court will ignore them for now 
and talk only about the sisters. 
 
At issue in this case is a residence in Iran formerly belonging to the sisters’ parents, now 
deceased.  The parties agree that before their deaths, their mother (the formal titleholder) 
transferred the property to Shahrzad.  At some point, however, the POA came into existence, by 
which Shahrzad purportedly transferred the property to Effat (who is living in the residence 
now).  The origins and validity of that POA are the central issue in the case.  Ferry contends that 
Shahrzad signed the POA, and it is valid.  Shahrzad contends that her signature was forged.  
She doesn’t say by whom exactly it was forged, but she believes that Effat and Ferry conspired 
to bring that about. 
 
The POA document was processed through the Iranian Interest Section in Washington (i.e., 
functionally the Iranian embassy, though located in the Pakistani embassy because Iran and the 
United States have no formal diplomatic relations).  It is uncontested that the Interest Section 
mailed the processed POA to Ferry at her then-residence in San Mateo.  Shahrzad adduces 
that fact as circumstantial proof that Ferry must have been involved, as there would be no 
reason for Ferry to be involved if Shahrzad herself had generated the POA and sent it in for 
processing.  Ferry acknowledges that she received the POA, and professes mystification as to 
why it was sent to her.  Although this isn’t expressly explained in the papers, the Court gathers 
that Ferry then forwarded the POA to Effat, who used it to obtain ownership of the residence. 
 
There have been various forms of litigation in Iran, on which more later. 
 

Section 128.5 
 
Section 128.5 was amended and revised substantially in 2014.  A 2016 decision discusses the 
effect of the revisions, and the standard that must be met under the present statute.  San 
Diegans for Open Government v. City of San Diego (2016) 247 Cal.App.4th 1306. 
 

Both the former and current versions of section 128.5 give a trial court discretion 
to award “reasonable expenses, including attorney's fees, incurred by another 
party as a result of bad-faith actions or tactics that are frivolous or solely intended 
to cause unnecessary delay.” (§ 128.5, subd. (a); former § 128.5, subd. (a).) 
“‘Actions or tactics’” include the making or opposing of motions or the filing and 
service of a complaint or cross-complaint. (Former § 128.5, subd. (b)(1).) The 
current version of section 128.5 broadened the definition of an action or tactic to 
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include the filing and service of an answer or other responsive pleading. (§ 128.5, 
subd. (b)(1).) “‘Frivolous’ means [(A)] totally and completely without merit or [(B)] 
for the sole purpose of harassing an opposing party.” (§ 128.5, subd. (b)(2); see 
former § 128.5, subd. (b)(2).) 
     …. 
Because the Legislature intended that the conditions for sanctions under the 
current version of section 128.5 mirror section 128.7, we conclude the objective 
standard used to evaluate section 128.7 sanctions motions applies to section 
128.5. (Bockrath v. Aldrich Chemical Co. (1999) 21 Cal.4th 71, 82; Optimal 
Markets, Inc. v. Salant (2013) 221 Cal.App.4th 912, 921 [sanctions under § 128.7 
are evaluated under an objective standard].) ... Although the objective standard 
of proof is easier to satisfy, the Legislature intended to “retain the extremely high 
proof required for such awards” with its applicability lying with “truly egregious 
behaviors.” (Sen. Judiciary Com., Analysis of Assem. Bill No. 2494 (2013-2014 
Reg. Sess.) as amended June 16, 2014, p. 4; cf. In re Marriage of Flaherty, 
supra, 31 Cal.3d at pp. 650-651 [addressing former § 128.5].) 
 
… The issue on a sanctions motion is whether the claim was “frivolous” meaning 
“totally and completely without merit or for the sole purpose of harassing an 
opposing party.” (§ 128.5, subd. (b)(2).) An objectively reasonable attorney 
standard applies to this determination. (People v. LaBlanc (2015) 238 
Cal.App.4th 1059, 1070 [addressing former § 128.5]; Finnie v. Town of Tiburon 
(1988) 199 Cal.App.3d 1, 12 [same].) Whether a claim is meritless or for the sole 
purpose of harassment must be evaluated by examining whether the factual 
allegations of the claim had evidentiary support. (580 Folsom Associates v. 
Prometheus Development Co. (1990) 223 Cal.App.3d 1, 22 [addressing former 
§ 128.5].) 
…. 
As a general matter, “[e]xcept as otherwise provided by law, a party has the 
burden of proof as to each fact the existence or nonexistence of which is 
essential to the claim for relief or defense that he is asserting.” (Evid. Code, 
§ 500; see § 550, subd. (b) [“The burden of producing evidence as to a particular 
fact is initially on the party with the burden of proof as to that fact.”].) Both the 
current and former versions of section 128.5 do not provide otherwise…. Once 
the party with the burden of proof as to a particular fact produces evidence 
sufficient to make its prima facie case, the burden of producing evidence then 
shifts to the other party to refute the prima facie case. (Evid. Code, § 110; see 
generally Sargent Fletcher, Inc. v. Able Corp. (2003) 110 Cal.App.4th 1658, 
1667-1668.) Despite this burden shifting, the ultimate burden of providing 
sanctionable conduct remains with the moving party. (Evid. Code, § 115; cf. 
Tusher v. Gabrielsen (1998) 68 Cal.App.4th 131, 144-145.) 

 
San Diegans, 247 Cal.App.4th at 1317-20. 
 
Here, defendants’ assertion is that the complaint is factually frivolous.  “A claim is factually 

frivolous if it is ‘not well grounded in fact’ …. [T]o obtain sanctions, the moving party must show 

the party's conduct in asserting the claim was objectively unreasonable.  A claim is objectively 
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https://advance.lexis.com/search/?pdmfid=1000516&crid=dde11143-6848-4ae7-a137-e50418afc891&pdsearchterms=247+cal+app+4th+1306&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rtpL9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=dde11143-6848-4ae7-a137-e50418afc891&pdsearchterms=247+cal+app+4th+1306&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rtpL9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=dde11143-6848-4ae7-a137-e50418afc891&pdsearchterms=247+cal+app+4th+1306&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rtpL9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=dde11143-6848-4ae7-a137-e50418afc891&pdsearchterms=247+cal+app+4th+1306&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rtpL9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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unreasonable if any reasonable attorney would agree that [it] is totally and completely without 

merit.”  Ponce v. Wells Fargo Bank (2018) 21 Cal.App.5th 253, 261 (discussing § 128.7; 

citations and quotations omitted).  “A complete lack of evidence to substantiate key allegations 

of the [pleading] … is sufficient ground for imposition of sanctions for the filing of a frivolous 

pleading.”  580 Folsom, 223 Cal.App.3d at 22 (discussing prior § 128.5). 

 
However, the sanctions statutes “‘must not be construed so as to conflict with the primary duty 
of an attorney to represent his or her client zealously.”  Guillemin v. Stein (2002) 104 
Cal.App.4th 156, 167.  “The primary purpose of the statute is deterrence of filing abuses, not to 
provide compensation for those impacted by those abuses.  ‘While section 128.7 does allow for 
reimbursement of expenses, including attorney fees, its primary purpose is to deter filing 
abuses, not to compensate those affected by them. It requires the Court to limit sanctions ‘to 
what is sufficient to deter repetition of [the sanctionable] conduct or comparable conduct by 
others similarly situated.’”  Optimal Markets v. Salant (2013) 221 Cal.App.4th 912, 920-21, 
quoting Musaelian v. Adams (2009) 45 Cal.4th 512, 519.  This observation applies to § 128.5 
as well. 
 

This Motion 
 
The Mohidi defendants (Ferry and Shahram) file the present motion requesting sanctions under 
§ 128.5.  The motion is procedurally a little hesitant and apologetic, with defendants’ attorney 
saying he’s not sure if the motion is premature or is the “right motion”.  This Court, however, can 
only address the motion as it has been filed. 
 
The only remedy the motion says it is seeking is reimbursement of defendants’ attorney fees 
and costs – not, for example, dismissal of the action.  Defendants, however, present no 
declaration or other proof as to the fees and costs for which they seek reimbursement, nor do 
they state a dollar amount. 
 
Plaintiffs for their part assert that the motion is premature, in that it is not accompanied by 
any dispositive motion (such as summary judgment).  They cite no authority, however, for 
a requirement that a party moving under § 128.5 must also file a dispositive motion at the 
same time. 
 
Nevertheless, in practical effect one might say that a motion under § 128.5 – or at least, such a 
motion based on factual frivolousness, as this one is – requires at least the same kind of 
showing that would support a summary judgment motion, i.e., that the opponent has no triable 
case.  But of course a § 128.5 movant must show a good deal more than just a summary-
judgment-worthy winning case:  She must show that the factual allegations are not merely 
wrong, but frivolous, such that any reasonable attorney would agree that the allegations are 
without merit.  Ponce, 21 Cal.App.5th at 261.  In that sense, then, a § 128.5 motion based on 
factual frivolousness might be called summary judgment on steroids. 
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The State of the Record on Forgery 
 
Although defendants say they have a limitations defense (on which a summary judgment motion 
is promised if needed), their present motion asserts only a single ground for sanctionability.  
They assert that it is clearly untrue that the POA was forged, and that neither plaintiffs nor their 
attorney could reasonably believe that their allegation of forgery has merit.  Defendants, as the 
parties moving for sanctions, bear the initial burden of establishing that contention prima facie.  
If they can do so, then plaintiffs must seek to rebut it.  The Court will consider each category of 
factual arguments made for and against the forgery allegation. 
 
Direct Testimony 
 
Defendants assert boldly that plaintiffs simply have no evidence to prove forgery.  However, 
defendants cite no admissions in this case to that effect, nor anything along the lines of factually 
devoid discovery responses.  (Cf. San Diegans, 247 Cal.App.4th at 1319.) 
 
Defendants present Ferry’s own sworn declaration stating squarely that she and her husband 
“had absolutely nothing to do with the title transfer”.  Apart from their own non-roles, of course, 
in denying the forgery defendants face the problem of proving a negative, namely that the 
document was not forged by someone else.  They provide no evidence from the other plausible 
suspect, Effat. 
 
Against this is the equally direct sworn declaration of Shahrzad, stating squarely that she did not 
sign the POA, did not authorize the POA, and did not know of the POA. 
 
Plaintiffs also have another piece of direct evidence on their side, namely the opinion of an 
Iranian document examiner that the signature on the POA is not that of Shahrzad.  Neither the 
Farsi original of this opinion nor the attestation of its translator is signed under penalty of perjury 
under California law, and hence it could not be considered on (say) a summary judgment 
motion.  As evidence of how at least plaintiff’s attorney has a reasonable factual basis for 
plaintiff’s allegation of forgery, however, the document serves well enough.  (The same logic 
does not quite cover Shahrzad herself, however.  Beyond doubt she knows firsthand whether 
she did or did not sign the POA, with or without a document examiner telling her so.)  
Defendants offer no contrary expert evidence of genuineness. 
 
Circumstantial Facts 
 
As plaintiffs point out, in the swearing contest of Ferry versus Shahrzad there is a fairly strong 
circumstantial factor at play, namely the fact that the Interests Section mailed the processed 
POA to Ferry.  Ferry simply professes her own mystification as to why that would have occurred.  
She can suggest no alternative theory about that, however, other than the fairly obvious 
inference that Ferry was involved in submitting the POA to the Interests Section in the first 
place.  Since Shahrzad also lives in the United States, there is no apparent reason why she 
would have had the POA returned to Ferry unless one posits that Shahrzad was trying to frame 
Ferry for forgery – but in that case, why would Shahrzad have sent in the POA in the first place? 
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Moreover, Ferry is entirely silent on what happened next.  Presumably what happened next is 
that Ferry sent the POA on to Effat.  But if this was all a mystery to Ferry, why would she do that 
without any further explanation, or without checking with Shahrzad to ask what was going on? 
 
The 2011 Civil Judgment in Iran 
 
Ferry provides a translation of the 2011 judgment of an Iranian court which (she assures this 
Court) “reject[ed] Shahrzad’s claim and confirm[ed] that Effat was the true owner of the Iranian 
property as a result of the POA” (Ferry Decl. ¶ 9).  The Iranian court may well have so ruled, 
especially judging by the fact that plaintiffs’ opposition papers say nothing at all about the 2009-
2011 civil action in Iran except to acknowledge that Shahrzad filed it – but rather pointedly 
refraining from saying anything about its result (Shahrzad Decl. ¶ 14).  It is a little troubling, 
though, that defendants do not quote from or otherwise cite to any particular language in the 
decision that constitutes or shows the Court’s ruling in their favor.  (Indeed, defendants’ motion 
and brief do not mention this judgment at all; it is found only in Ferry’s declaration.) 
 
The Court has diligently attempted to read this judgment itself, without much success.  The 
document is five pages long, single-spaced and in small type, with no paragraph breaks and 
hardly any sentence breaks.  It is also some of the densest prose to be found outside of 
technical journals.  The Court does not presume to surmise whether that is Iranian judicial style, 
or whether it is an artifact of what appears to the English reader to be a less-than-artful 
translation. 
 
Be that as it may, the Court simply has no idea what the ruling was.  It was, the Court gathers, 
not a trial court decision but an appellate ruling.  But the Court can’t even tell with confidence 
who won.  Nor, if Effat won, is it clear that this was squarely on the basis of the challenged POA; 
the judgment refers to various other documents not explained in anything before this Court.  The 
Court also cannot see anything in this judgment that appears to address any accusations of 
forgery. 
 
The judgment does include what appear to be quotations from Shahrzad’s pleadings, to the 
effect that she “agree[s] with the judgment of my father … and my mother”, and she certifies that 
the house is “in the name of my sister” Effat.  But then the decision of the parents was to deed 
the property to Shahrzad, not Effat; and the fact (apparently undisputed) that the record 
titleholder is now Effat is at the core of the present dispute, isn’t it? 
 
Assuming that the judgment does uphold Effat’s ownership, moreover, what of that exactly?  
Defendants do not argue on this motion that that judgment is conclusive in this Court, nor that 
Shahrzad is somehow foreclosed by res judicata, collateral estoppel, or the like.  Thus, while it 
may be a weakish indicator that defendants are right and the POA was valid, it is hardly the kind 
of rock-solid proof that would render it frivolous for plaintiffs to allege forgery. 
 
The Criminal Case in Iran 
 
A criminal case was also instituted in Iran, charging Effat and another person with (among other 
things) forging the POA.  Effat was convicted and sentenced to seven years.  Both sides inform 
the Court that that conviction was reversed on appeal, for what plaintiffs call procedural defects 
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and defendants refer to as the statute of limitations and other grounds.  Plaintiffs provide a 
translation of the conviction, but neither side provides the appellate ruling. 
 
Given that we know nothing substantial about either the evidence that led to the conviction or 
the grounds on which it was overturned, this conviction and reversal are of no direct value to 
either side in proving or disproving this case.  The fact of the conviction is troubling for this 
sanctions motion, however.  Defendants’ thesis is that the evidence against forgery is so rock-
solid clear that plaintiffs should be sanctioned for alleging forgery.  A criminal conviction for 
forging the POA, then (even a subsequently reversed one), surely casts substantial doubt on 
defendants’ contention of frivolousness. 
 
The 2018 Civil Case in Iran 
 
Finally comes what defendants evidently regard as their smoking gun.  In 2018 Shahrzad 
instituted a new civil lawsuit in Iran against Effat.  According to defendants, in this pleading 
Shahrzad affirmatively confirms under oath that she did sign the POA and convey the property 
to Effat; the suit is said to seek to collect compensation for the transfer.  Shahrzad, however, 
denies making any such admissions or allegations.  Instead, she says, this 2018 pleading is in 
the nature of pleading in the alternative:  Assuming arguendo that I did deed away the property 
in 2000, I am therefore owed compensation for it. 
 
A judicial admission may be a proper basis for sanctions under §§ 128.5 or 128.7.  Bucur v. 

Ahmad (2016) 244 Cal.App.4th 175. 

 
Ferry provides a translation of the pleading itself, which is brief and readable.  Shahrzad’s 
Iranian attorney states: 
 

As per the power of attorney ref. 49112 dated December 13, 2000 of the Iranian 
Interest Section in Washington, enclosed judgments issued by divisions 3 and 4 
of the court of first instance and the Appellate Court of Golestan province, which 
were also finalized, the respectable defendant was granted by my client the right 
to transfer the property ….  The aforesaid person [Effat?] causes [sic] the 
property to be transferred in some way, on the strength of such documents…. 

 
The Court notes that this attestation refers not only to the POA, but also to some unspecified 
court judgment(s).  Ferry tells us (and Shahrzad does not deny) that in fact an Iranian court did 
validate Ferry’s title to the property in 2011, purportedly on the basis of the POA.  Thus, a 
perfectly plausible reading of this attestation is that Shahrzad is acknowledging/swallowing her 
prior court loss (whether she agrees with it or not), and she is now proceeding on the 
compensation rights that she thinks follow from that loss. 
 
Shahrzad provides a declaration (two, actually) from her Iranian attorney Nasehi.  He recounts a 
good deal of content of which he has no possible firsthand knowledge.  Passing on to the 2018 
lawsuit, however, he does explain the complaint as a pleading in the alternative (though he 
remains oddly reticent about the 2011 civil judgment).  The attorney further states, accurately, 
that although the pleading accepts the validity of the transfer, it says nothing about the 
genuineness of the signature on the POA. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  12 
HEARING DATE:   08/03/18 

 
 

- 8 - 

Ruling on the Present Motion 
 
In light of the foregoing discussion of the evidence, it is clear that this sanctions motion must be 
denied.  At this stage of the proceedings, defendants do not even have a summary judgment 
case for proving that there was no forgery of the POA.  Much less do they have a case that the 
genuineness of the POA signature is so clear and undeniable that plaintiffs (and their attorney) 
have no reasonable basis for alleging the forgery.  To win this motion, defendants must show 
that any reasonable attorney would agree that the forgery allegation is totally and completely 
without merit.  Ponce, 21 Cal.App.5th at 261.  On this record that is very far from true. 
 
There is a distinct irony here, and the Court thinks it appropriate to issue a warning to both sides 
for the future.  The Court is not ruling that there will never be a basis for sanctions in this case.  
It is ruling only that at this stage of the case defendants have shown no such basis.  It seems 
obvious that one or the other of the sisters – conceivably, both – is just flat-out lying here.  When 
and if it becomes clear to the Court that one of these persons is lying, the Court may well 
consider sanctions against that party then. 
 
But even on that assumption, it does not follow that either of the attorneys is guilty of 
sanctionable conduct by litigating this case on the basis of the facts as his respective client has 
recounted them to the attorney.  The Court is likely to look askance at any future sanctions 
requests that seek sanctions from the attorneys, if there is no better basis for the motion than 
that the client(s) have lied. 
 

Sanctions 
 
Section 128.5(d)(1)(C) provides that if warranted, the Court may award sanctions in favor of a 
party successfully opposing a sanctions motion.  The Court finds that such sanctions are 
warranted here. 
 
At this point the Court honestly has no confident idea whether the POA was forged or not, and 
no confident prediction as to which side will end up winning this case.  But for that very reason, 
the Court is quite strongly convinced that this sanctions motion was entirely unjustified.  The 
Court infers that defendants’ counsel figured that the best defense is a good offense.  That 
works in football, but in court it can backfire badly. 
 
This motion was inadequately supported even as initially filed, resting mainly on an ambiguous 
allegation in the 2018 Iranian complaint – but entirely failing to account credibly for either the 
POA having been sent to Ferry, or her forwarding of it to Effat.  Nor does it account for Effat 
having been actually convicted of forging the POA, beyond noting that the conviction was 
reversed on non-merits grounds.  That conviction may not establish anything formally in this 
case, but it surely is not a good indicator of the flagrant falsity of plaintiffs’ forgery allegation 
here.  Further, while it is unclear whether moving counsel was aware of the document 
examiner’s report, counsel did know he is presenting no such report of his own.  Further, he 
could confidently predict that Shahrzad would present her own sworn denial; and he is a smart 
enough lawyer to have realized that the 2018 pleading is not the smoking gun he says it is.  And 
finally, even if (arguendo) counsel had a good-faith basis for asserting that Shahrzad should be 
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sanctioned for lying about the POA, he presents no facts at all to back up his heated rhetoric 
about why opposing counsel should be deemed to know to a certainty that Shahrzad is lying. 
 
Shahrzad’s attorney asks for over $20,000 in fees and costs for opposing this motion.  With no 
timesheets or other backup presented, however, the Court is not inclined to go that high.  
Among other reasons, it is surely true that much of the work done in gathering and presenting 
evidence here is work that will be of value in litigating the merits, and that would have had to be 
done even if this motion had not been filed.  Moreover, the purpose of sanctions is deterrence 
rather than compensation.  The Court awards $5,000, payable by Mr. Stromberg to Mr. Pad 
within 30 days after service of the Order After Hearing hereon. 
 

Objections to Evidence 
 
Plaintiffs have filed objections to certain of defendants’ evidence.  Defendants have not timely 
filed any objections to evidence (or reply brief).  Nevertheless, some of the Court’s comments 
relate to the evidence of both sides. 
 
The Court overrules all objections to official Iranian documents.  None of them is formally 
authenticated with the full bells and whistles that that would require.  But both sides present 
such documents, and neither side questions the authenticity of any of them (or their 
translations).  Further, at this point we are not litigating the merits, but only whether plaintiffs 
have a reasonable basis for their allegations.  Credible if unauthenticated copies are 
substantially as good as originals for that purpose.  (In any future proceedings including trial, the 
Court will be expecting the attorneys to stipulate to authenticity of these documents or explain 
why there is a genuine doubt of that.) 
 
The Court declines to rule on plaintiffs’ objections to the Stromberg declaration.  Again, both 
sides are equally guilty of the same offenses against the Evidence Code, and the Court 
therefore regards both as having waived any objections.  Aside from their direct communications 
with each other, the two attorneys’ declarations recount virtually no facts that either attorney 
claims to know firsthand.  Both declarations – all three, if you count Nasehi – are really more like 
briefs with numbered paragraphs and an oath at the end.  This Court knows how to distinguish 
between legal argument and factual testimony even when found in a “Declaration”. 
 
For similar reasons, the Court declines to rule paragraph-by-paragraph on plaintiffs’ objections 
to Ferry’s declaration.  Both the Ferry declaration and its counterpart, the Shahrzad declaration, 
are blatant mixes of first-hand knowledge, second-hand hearsay, surmise, accusation, character 
aspersion, and legal argument.  Both sides having presented such mirror-image declarations, 
the Court is not inclined to pay much attention to the pot calling the kettle black or vice versa; it 
deems that by filing the Shahrzad declaration, plaintiffs have waived their objection to the flaws 
in the Ferry declaration, and vice versa.  Again, however, the Court can be trusted to give any 
particular item of purported testimony only the evidentiary weight to which its own authentication 
entitles it, and no more.  And again, the issue on this motion is not the actual merits (on which 
formal objections to evidence would be more consequential), but each side’s reasonable or 
unreasonable bases for making their various accusations against each other.  For that purpose, 
“testimony” that is otherwise hearsay or unsubstantiated may be at least marginally probative. 
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The Court pays no attention at all to the declaration of Reza Zargari, which contains no relevant 
content. 

  

 3.  TIME:  9:00   CASE#: MSC16-02050 
CASE NAME: YOUNG-PETRILLO VS JOHNSON 
HEARING ON MOTION TO TAX COSTS OF DEFENDANTS 
FILED BY ANGELA R. YOUNG-PETRILLO 
* TENTATIVE RULING: * 
 
This motion is taken off calendar at the request of the moving party. 

  

 4.  TIME:  9:00   CASE#: MSC17-00159 
CASE NAME: LOPEZ VS. L & H HOLDINGS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY L&H HOLDINGS, LLC, R.G. HILL & COMPANY 
* TENTATIVE RULING: * 
 
Defendants’ motion for summary judgment is denied. 
 

Background 
 
Plaintiff Christine Lopez brings this action for premises liability and negligence against 
Defendants L&H Holdings (L&H) and R.G. Hill & Company (R.G. Hill).  L&H owns and operates 
an office building at 800 S. Broadway in Walnut Creek.  R.G. Hill is the property manager. 
 
Plaintiff works for a third floor tenant at the Property.  She alleges that on the morning of 
February 4, 2015, she was sexually assaulted and injured in the second floor women’s restroom 
by a homeless man who had entered the unlocked building the night before and wandered 
around it naked, exhibiting signs of mental incapacitation and/or substance abuse.  While the 
restrooms on the third floor were locked, those on the second and first floors were not.  Plaintiff 
alleges that both defendants are liable for failing to properly secure the Property. 
 
Defendants move for summary judgment on two grounds.  They contend that plaintiff cannot 
establish that defendants had actual or constructive knowledge of a dangerous or unsafe 
condition of the premises such that the incident was foreseeable.  In substance that is an 
argument that there was no duty to take the security measures that plaintiff says should have 
been undertaken.  Second, defendants contend that plaintiff have no sufficient evidence that the 
defendants’ acts or omissions caused her injury.  
 

Standards for Summary Judgment 
 
A motion for summary judgment “shall be granted if all the papers submitted show that there is 
no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.” (Code of Civil Procedure § 437c(c).) The party moving for summary judgment 
carries both the burden of persuasion and the burden of production of evidence.  (Aguilar v. 
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Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  A defendant meets the burden of showing a 
cause of action has no merit by making a prima facie showing that one or more of its elements 
cannot be established – i.e., presenting affirmative evidence illustrating that plaintiff cannot 
prove an essential element – or by showing that there is a complete defense to the claim.  (Id.; 
§ 437c(p)(2).)  “A prima facie showing is one that is sufficient to support the position of the party 
in question. [Citation.]"  (Aguilar, 25 Cal.4th at 851.) Once the initial burden is met, the burden 
shifts to the plaintiff to demonstrate the existence of a triable issue of material fact.  (Laabs v. 
City of Victorville (2008) 163 Cal.App.4th 1242, 1250, citing Aguilar, 25 Cal.4th at 850-51.)  In 
ruling on a motion for summary judgment, the court does not weigh the evidence or make 
credibility determinations.  (See Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 840.) 
 

Evidence 
 
According to Jason Hill, the president of R.G. Hill and property manager, the property had no 
history of assaults.  (Declaration of Jason Hill, ¶ 17.)   Nor had transients been a particular 
problem.  (Id., at ¶ 16.)  Mr. Hill himself regularly walked the property in the mornings between 
approximately 8-8:30 a.m., including the morning of the incident.  That morning he saw no 
evidence of anyone accessing the building and no issue with the front door failing to close 
properly.  (Deposition of Jason Hill, p. 37:17-38:1; Hill Decl., ¶ 13.)  His regular routine included 
checking the various entrances to the property including the gates.  (Hill Depo., pp. 38-40.)  
Janitors inspect bathrooms every evening.  (Hill Decl., ¶ 15.)  Plaintiff’s only other interaction 
with a homeless person when she was asked for money outside the building.  (Deposition of 
Christine Lopez, p. 24:12-20.)  Plaintiff had worked in the building for 15 years without concerns 
for her safety.  (Lopez Depo., p. 23:24-24:11.)  R.G. Hill’s policy is to record tenant complaints, 
and its records do not indicate that tenants reported any problems with homeless individuals 
between 2013 and 2017.  (Hill Decl., ¶ 9.) 
 
In opposition, plaintiff testified that she had multiple encounters with homeless persons near the 
building.  One of them “lived outside our door” and plaintiff reported this to Mr. Hill.  (Lopez 
Depo., p. 20:2-15.)  Some slept in the building stairwells at night after leaving a rock or other 
item to block the side door.  (Id., at p. 20:19-21:7.)  Once, a couple of years before the incident, 
plaintiff encountered a homeless woman in the same second-floor restroom and reported it.  
(Id., at p. 27: 5-24.)  Calls to management about the homeless issue were made “daily to 
weekly”.  (Id., at p. 54:11-18.)  Moreover, plaintiff testified that she complained about the broken 
front door at the property roughly two years before the incident.  (Id., at pp. 16-17.)  She spoke 
with Mr. Hill personally.  (Id., p. 17:19-25.)  Plaintiff testified that other tenants and others in her 
office made complaints about the front door.  (Id., at pp. 16:20-17:10.)  Mr. Hill himself was 
aware of the front door lock problem; he received approval for a repair in December, 2014, but 
the front door required customization and was delayed two months.  (Hill Decl., ¶ 8.) 
 

Defendants’ Initial Burden 
 
Plaintiff argues that defendants’ motion does not even meet their initial burden as movants, 
because it addresses only part of plaintiff’s pleaded case.  She argues that while her complaint 
asserts liability for failing to secure proper locking on both the front entrance and the womens’ 
restrooms, the motion addresses only the restroom-door issue.  That takes too narrow a view of 
defendants’ motion.  Defendants argue that there was insufficient evidence of actual or 
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constructive knowledge of a dangerous or unsafe condition of the premises such that the 
incident was foreseeable.  The facts submitted in support of the motion assert no history of 
violent conduct on the part of homeless persons, no prior incidents, and no record of frequent 
complaints.  If that were true, it would suggest that there may have been no duty to secure 
either the front door or the restroom door.  The Court disagrees with defendants’ contention, but 
it is fairly raised and it potentially reaches all of plaintiff’s case. 
 

Foreseeability/Knowledge 
 
Although defendants’ motion does not articulate the issue in quite this way, their argument for 
lack of foreseeability is at heart really one of lack of duty.  That is a question of law for the Court 
to decide.  (E.g., Janice H. v. 696 North Robertson, LLC (2016) 1 Cal.App.5th 586, 593.)  In a 
context such as this one, however, deciding the issue of duty as a matter of law can be trickier 
than it looks, because the legal answer may be “it depends” – depends, that is, on 
establishment of certain foundational facts, which are disputed and not yet tried.  Thus, the 
answer to the legal question of “duty or no duty” may end up being nothing clearer than “if 
certain facts are established, then there was a duty; if not, not”. 
 
Moreover, in the context of a building owner/manager’s duty to protect tenants or invitees from 
criminal acts of third persons, the issue does not arise as a clean, binary one of “yes, there is a 
duty” or “no, there isn’t”, because that overlooks a key variable:  a duty to do what?  The case 
law clearly shows that there is something of a sliding scale between foreseeability of harm 
versus burdensomeness of preventive measures.  The more foreseeable the harm is, the more 
burdensome may be the preventive measures that a landowner may have a duty to undertake.  
But lower levels of foreseeability may well support duty to undertake less burdensome forms of 
prevention. 
 
Defendants cite mainly to case law decided before Delgado v. Trax Bar & Grill (2005) 36 Cal.4th 
224, arguing (though they do not state it quite so boldly) for a legal rule that if there is no 
demonstrated history of similar criminal incidents, there can be no duty to protect tenants or 
invitees from third-party crime.  Delgado adhered to that principle when it comes to such 
burdensome and expensive preventive measures such as hiring on-site guards.  It held that 
such burdensome measures require a heightened level of foreseeability, which will almost 
always require a showing of known prior similar incidents.  (See 36 Cal.4th at 240.) 
 
But Delgado rejected the suggestion in some prior case law (such as Hassoon v. Shamieh 
(2001) 89 Cal.App.4th 1191) that “a heightened foreseeability is required in all premises liability 
cases – regardless of the extent of the burden sought to be imposed upon the defendant”.  (36 
Cal.4th at 244.)  It recognized that “a minimal burden may be imposed upon a showing of a 
lesser degree of foreseeability.”  (Id. at 243.)  Thus, even in the absence of heightened 
foreseeability (meaning, here and usually, the absence of prior criminal assaults), the question 
of duty asks whether defendants had a duty to act by “undertaking reasonable, relatively simple, 
and minimally burdensome measures.”  (Id. at 245.)  The foreseeability analysis evaluates 
“whether the category of negligent conduct at issue is sufficiently likely to result in the kind of 
harm experienced that liability may appropriately be imposed on the negligent party.”  (Janice 
H., 1 Cal.App.5th at 594 (quotation omitted).) 
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Here, the burden sought to be imposed on defendants is far less burdensome than the hiring of 
guards, as contended in much of the case law.  Plaintiff argues that defendants had a duty to 
take two particular steps to secure tenants and their employees from criminal assaults:  
(1) ensuring that the front entrance door was locked during nighttime hours, and (2) providing 
locks for all bathooms (or at least all women’s bathrooms).  Defendants do not argue that those 
would have been particularly burdensome preventive measures (much less providing any 
evidence as to how much they would have cost). 
 
Here, plaintiff testified that the front door lock was broken for two years.  Defendant concedes it 
was in need of repair, and that repair was approved prior to the incident but delayed due to 
customization requirements.  Moreover, plaintiff testified that homeless individuals regularly 
compromised other access points into the building, and that she in fact saw one in the same 
bathroom where she was later attacked.  She reported this and regular reports about homeless 
individuals were made to defendants by others.  Defendants claim their records do not support 
this.  But the Court does not weigh credibility to determine who is telling the truth.  A reasonable 
trier of fact could determine that defendants knew that homeless individuals could and did enter 
the building and that building security was compromised at particular access points, and so 
could conclude that the incident was foreseeable. 
 
Defendants for their part admit that there was a problem with the front door; they say they were 
taking steps to correct it but had not been able to do so by the time of the attack on plaintiff.  
Beyond noting that the bathroom where the attack occurred is the only ADA-compliant one for 
women in the building, they do not comment on why it would be a problem to secure all 
bathrooms (including no assertion that a secured bathroom would pose an ADA problem). 
 
Rather, the point of defendants’ foreseeability argument is a denial that they had reason to 
believe that there was any significant problem of transients in or around their building.  On that 
point, however, there is simply a conflict of evidence, and hence a triable issue.  The Court thus 
answers the duty question:  If plaintiff establishes at trial that defendants had reasonable 
grounds to be concerned about the possibility of homeless persons gaining access to the 
building in general, and the restrooms in particular, then plaintiff will have shown the basis for 
imposing a duty on defendants to take minimally burdensome security countermeasures. 
 
(The Court must comment that there is one other piece of the logic train here on which neither 
side has commented.  The Court does not mean to suggest that all homeless people are 
necessarily vicious criminals.  But common sense suggests that some of them might be – as 
indeed proved unfortunately true on this occasion.  As both sides implicitly recognize, allowing 
an undifferentiated population of unidentified persons to get into the building at night, and thus 
to be there when people arrive for work in the morning, could be found to pose some security 
risk to tenants or visitors, whether those people are homeless or otherwise.  Defendants do not 
seek to defend this case on the basis that although homeless people have access to the 
building, defendants nevertheless had no reason to be concerned that such people might 
commit crimes on the premises.) 
 

Causation 
 
Defendants also argue that plaintiff cannot show causation.  They attack, as speculative, 
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plaintiff’s claim that lack of locks on the restroom doors caused her injury.  (See Defendants’ 
MPA, at p. 8: 1-2.)  The argument is simply blind to the undisputed facts of the case.  Here, the 
only way the assailant could have entered the second-floor bathroom is through the unlocked 
door.  Had it been locked, the assailant could not have entered the bathroom, whether before or 
after plaintiff entered.  (The only other possibility could be plaintiff “tailgating” behind plaintiff 
when she used her key or security card to enter.  But that is not a reasonable possibility; plaintiff 
surely was not going to allow a male transient to enter the bathroom with her.) 
 
Moreover, the restroom locks are not the only failure that plaintiff alleges.  She also claims that 
defendants failed to secure the building at night, which allowed the assailant to wander in and 
stay there until the next morning.  Defendants do not address this in the causation section of 
their moving papers.  If the assailant could not have entered the building at all, the assault would 
not have occurred. 
 
The cases defendants cite provide support for this conclusion by their contrast with the facts in 
this case.  In Saelzler v. Advanced Group 400 (2001) 25 Cal.4th 763, 776, the plaintiff could not 
establish the identity of her assailants, who “might have been unauthorized trespassers, but 
they also could have been tenants of defendants' apartment complex….  The primary reason for 
having functioning security gates and guards stationed at every entrance would be to 
exclude unauthorized persons and trespassers from entering.”  (25 Cal.4th at 776, emphasis in 
original.)  Similarly, in Leslie G. v. Perry & Associates (1996) 43 Cal.App.4th 472, 476, the 
assailant was never caught, and the only two witnesses (the police officer and plaintiffs’ expert) 
testified they had no idea how he entered the building.  (43 Cal.App.4th at 476, 478.) In each 
case, then, the assailant may well have had authorized access, meaning it would have been 
speculative to infer that other security measures might have prevented the attack.  But here, 
there is no doubt the assailant was an unauthorized person, as he was identified and arrested. 
 
On this point, Raven H. v. Gamette (2007) 157 Cal.App.4th 1017, 1026, 1030, is instructive.  
There the court reversed summary judgment of a tenant’s claim against a landowner for the 
tenant’s sexual assault by a man who broke through an unsecured window.  Distinguishing 
Saelzler and Leslie G., the court concluded: 
 

Although plaintiff does not know how her attacker came to be on the premises on 

the night he assaulted her, he was eventually caught and thus it became known 

that he was not a tenant who was entitled to be at the apartment complex. Also, 

there is apparently no evidence of forced entry into the complex. … Indeed, there 

is evidence that the pedestrian gate and the car gate were frequently left 

unlocked or did not work, and the side gates did not lock until after plaintiff was 

assaulted.  

(Id. at 1026, emphasis in original.)  
 
Thus, when an attacker is unknown and might have had authorized access, it may be 
speculative to conclude that the landlord’s security failures bear a causal connection to a 
tenant’s injuries.  Not so where the assailant was identified and unauthorized, there was no 
apparent forced entry, there is no other way the assailant could have gained access, and the 
evidence shows both repeated problems with locks and security and other unauthorized 
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individuals previously entering the property. Ours is the second situation.  Summary judgment 
on causation is therefore denied. 
 

Evidentiary Issues 
 
Defendants’ objections to evidence are overruled in their entirety for failure to comply with Rule 
3.1354 of the California Rules of Court.  Objections may not be incorporated into a responsive 
separate statement. 

  

 5.  TIME:  9:00   CASE#: MSC17-00412 
CASE NAME: NARLOCH VS. NSH MANAGEMENT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
At the parties’ request this CMC is continued to November 5, 2018 at 8:30 a.m. 
 
The Court points out, however, that the agreed amendment to the Complaint will still require 
either refiling the existing summary judgment/adjudication motions, or a stipulation to treat the 
motions previously filed as if they were directed to the new pleading.  The Court further points 
out, moreover, that the motions now on file do not purport to reach the claims asserted by the 
two newly added plaintiffs.  It is thus probably cleaner to drop the existing motions and file 
new ones. 

  

 6.  TIME:  9:00   CASE#: MSC17-00722 
CASE NAME: GONZALEZ VS. SNEED 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY STATE OF CALIFORNIA, CALIFORNIA DEPARTMENT OF TRANSPORTATION 
* TENTATIVE RULING: * 
 
Defendant State of California, acting by and through the Department of Transportation (the 
“State”) demurs to Plaintiffs’ second cause of action for negligence on the grounds that Plaintiffs’ 
claim for negligence fails to state facts sufficient to constitute a cause of action and seeks 
recovery for causes of action that go beyond what was alleged in the Plaintiffs’ government tort 
claim. For the reasons set forth further below, the demurrer is sustained, without leave to 
amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550), but the plaintiff must set forth the essential facts of his or her case “with reasonable 
precision and with particularity sufficient to acquaint [the] defendant with the nature, source and 
extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. 
Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. at 1098-
1099; Doe v. LA, 42 Cal.4th at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
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complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 
and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 
465, 477. 

Analysis 

This case arises out of a car accident on I-680 northbound on February 21, 2017. TAC at ¶ 1. 
Plaintiffs allege that decedent Francisco Hernandez lost traction on I-680 on the Benicia-
Martinez Bridge about 200 yards north of the toll plaza because of the poor condition of the 
highway at this location and/or an oily substance on the road. TAC at ¶¶ 11, 12. Decedent’s 
vehicle was disabled and over the course of the next few minutes, at least two other accidents 
took place at the same location. Id. at ¶¶ 13, 14. A Caltrans employee arrived at the scene 
approximately 40 minutes after the decedent’s accident and parked his vehicle approximately 25 
yards behind the decedent’s disabled vehicle partially on the west shoulder of northbound I-680. 
Id. at ¶ 15. Shortly after the Caltrans employee arrived, Defendant Sneed lost traction on the 
roadway at the same location of the other three vehicles and spun out of control, striking 
decedent Francisco Hernandez. Id. at ¶¶ 16, 17. Francisco Hernandez died as a result of that 
accident. Id. at ¶ 18. 

 Negligence Based on Property Defect 

Here, Plaintiffs allege a negligence claim against Caltrans and its employees pursuant to 
Government Code § 815.2. Defendant argues that liability of a public entity for property defects 
is not governed by the vicarious liability section of § 815.2 but rather by Government Code 
§§ 830 to 835.4. 

Defendant is correct. Public entity liability for dangerous conditions of public property is not 
governed by the general rule of vicarious liability provided by Gov’t Code § 815.2 for acts or 
omissions of a public employee, but rather by the provisions in Gov’t Code §§ 830 through 
835.4, which set forth the specific elements of public entity liability for dangerous conditions of 
public property. See Longfellow v. County of San Luis Obispo (1983) 144 Cal.App.3d 379, 383; 
Van Kempen v. Hayward Area Park District (1972) 23 Cal.App.3d 822, 825. 

A public employee is not liable for injuries caused by a condition of public property where such 
condition exists because of any act or omission of such employee within the scope of his 
employment. See Gov’t Code § 840. This is specifically what the Plaintiffs allege in the second 
cause of action for negligence; that is, that a dangerous condition of public property existed 
which should have been repaired by an employee of the City working within the scope of his or 
her employment and that, therefore, the City may be vicariously liable for the employee’s failure 
to act. However, since the employee is immune, the public entity cannot be held liable for the 
acts of the employee and plaintiffs have no such cause of action. 

Gov’t Code § 835 is the sole avenue for imposing liability on a public entity for a dangerous 
condition on public property. A plaintiff may not rely on the general negligence principles of Civil 
Code § 1714 to impose liability on a public entity landowner as the plaintiff could in an action 
against a private property owner. See Zelig v. County of Los Angeles (2002) 27 Cal.4th 1112, 
1132. 
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 Negligence Based on Alleged Failure to Render Aid 

“The threshold element of a cause of action for negligence is the existence of a duty to use due 
care toward an interest of another that enjoys legal protection against unintentional invasion.” 
Paz v. State of California (2000) 22 Cal.4th 550, 559. “Whether this essential prerequisite to a 
negligence cause of action has been satisfied in a particular case is a question of law to be 
resolved by the court.” Artiglio v. Corning Inc. (1998) 18 Cal.4th 604, 614 (quoting Bily v. Arthur 
Young & Co. (1992) 3 Cal.4th 370, 397). 

Plaintiffs’ negligence claim is also based in part on their allegation that Caltrans failed to “render 
aid in a timely fashion to decedent Francisco Hernandez” and failed to “render aid to Francisco 
Hernandez in an appropriate way to ensure his safety and divert traffic away from dangerous 
conditions on the bridge such as the oily substance that was causing vehicles to lose control.” 
TAC at ¶ 26.  

Under well-established common law principles, a person generally has no duty to come to the 
aid of another. Artiglio v. Corning, Inc. (1998) 18 Cal.4th 604, 613; Williams v. State of California 
(1983) 34 Cal.3d 18, 23. “A defendant may owe an affirmative duty to protect another from the 
conduct of third parties if he or she has a ‘special relationship’ with the other person.” Melton v. 
Boustred (2010) 183 Cal.App.4th 521, 531-532. The special relationship doctrine is an 
exception to the no-duty-to-protect rule. 

In Williams the California Supreme Court recognized that although law enforcement officers, like 
other members of the public, generally do not have a legal duty to come to the aid of a person, 
in carrying out routine traffic enforcement duties or investigations, a duty of care does arise 
when an officer engages in “an affirmative act which places the person in peril or increases the 
risk of harm as in McCorkle v. Los Angeles (1969) 70 Cal. 2d 252, where an officer investigating 
an accident directed the plaintiff to follow him into the middle of the intersection where the 
plaintiff was hit by another car.” 34 Cal. 3d at 24 (italics added). 

The only affirmative act alleged by Plaintiffs is the $5.00 bridge toll decedent paid to a Caltrans 
toll booth operator at the entrance to the Benicia Bridge. Plaintiffs contend that this merits a 
special relationship as Caltrans “was a landowner, it had the land open to the public for use and 
charged a $5.00 toll for the right to use that land.” Opp. at 8:5-6. However Plaintiff has provided 
no authority for the proposition that premises liability creates a special relationship in the context 
of a dangerous condition of public property. The argument, if accepted, would basically gut the 
principle of no duty to aid in the context of vehicle accidents, by negating it entirely as to any 
publicly-owned highway. Instead, Government Code § 835 controls.  

Furthermore, Plaintiffs do not allege facts that there is a special relationship between the tow 
truck driver and the decedent. Plaintiffs do not allege any facts that the tow truck driver engaged 
in an affirmative act which placed the decedent in peril. Instead, the allegations of the TAC are 
near uniformly directed towards the failure to abate the alleged dangerous condition. That 
cannot support Plaintiffs’ negligence claim for the reasons described above. 
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 7.  TIME:  9:00   CASE#: MSC17-02339 
CASE NAME: KAUFER  VS.  AAA OF NCNV 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY AMERICAN AUTOMOBILE ASSOCIATION 
* TENTATIVE RULING: * 
 
By stipulation, this demurrer is continued to August 31, 2018 due to counsel’s unavailability. 

  

 8.  TIME:  9:00   CASE#: MSC18-00359 
CASE NAME: LACOME VS. WELLS 
HEARING ON JOINDER IN MOTION TO STRIKE 
FILED BY KELLY WELLS, DOLORES STREET COMMUNITY SERVICES, INC. 
* TENTATIVE RULING: * 
 
This CMC is continued to August 24, 2018 at 9:00 a.m.  The Court is still considering the 
issues on these motions, and the Department is dark on the intervening two weeks. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-00359 
CASE NAME: LACOME VS. WELLS 
HEARING ON MOTION TO STRIKE PLAINTIFF'S COMPLAINT 
FILED BY KELLY WELLS, DOLORES STREET COMMUNITY SERVICES, INC., 
* TENTATIVE RULING: * 
 
This line appears to be duplicative of Line 8. 
 

  

10.  TIME:  9:00   CASE#: MSC18-00359 
CASE NAME: LACOME VS. WELLS 
HEARING ON SPECIAL MOTION TO STRIKE PLAINTIFF'S COMPLAINT (anti-SLAPP) 
FILED BY LILIAN LARIOS 
* TENTATIVE RULING: * 
 
This CMC is continued to August 24, 2018 at 9:00 a.m.  The Court is still considering the 
issues on these motions, and the Department is dark on the intervening two weeks. 
 

  

11.  TIME:  9:00   CASE#: MSC18-00550 
CASE NAME: MENDOZA VS. TUELL 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY GREG TUELL 
* TENTATIVE RULING: * 
 
Defendant’s motion for judgment on the pleadings as to punitive damages is granted with 

leave to amend. 
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Defendant brings this motion pursuant to Code of Civil Procedure §§ 438, 435, 436, and 437 for 

judgment on the pleadings as to punitive damages on the ground the Complaint does not state 

facts sufficient to support a claim for punitive damages.  “A motion for judgment on the 

pleadings performs the same function as a general demurrer, and hence attacks only defects 

disclosed on the face of the pleadings or by matters that can be judicially noticed.”  (Cloud v. 

Northrop Grumman Corp. (1998) 67 Cal.App.4th 995, 999.)  Because defendant has already 

filed an Answer to the Complaint, a motion for judgment on the pleadings is the proper 

procedure to address the alleged lack of factual support for the punitive damages claim.  (See 

Mulkey v. Reitman (1966) 64 Cal. 2d 529, 531–32.) 

In the Complaint, plaintiff that defendant negligently drove his vehicle without exercising ordinary 

care, causing a collision with plaintiff.  Plaintiff alleges that before the collision, defendant 

voluntarily began drinking and consumed large quantities of alcohol with intention and 

expectation of operating a motor vehicle shortly thereafter.  At time of the collision, defendant 

was at high rate of speed, while under the influence of alcohol, drugs, or alcohol and drugs.  

Plaintiff seeks recovery for his injuries and punitive damages.  

Defendant contends that the punitive damages allegations lack the requisite particularity and do 

not meet the heightened pleading standard set forth in Civil Code § 3294.  Section 3294 

provides that a plaintiff may recover punitive damages, in addition to actual damages, where the 

“defendant has been guilty of oppression, fraud, or malice.”  Malice is defined as “conduct which 

is intended by the defendant to cause injury to the plaintiff or despicable conduct which is 

carried on by the defendant with a willful and conscious disregard of the rights or safety of 

others.”  Since plaintiff does not allege that defendant acted with an intent to injure, plaintiff must 

allege facts showing “despicable” conduct by defendant, committed in “willful and conscious 

disregard of the rights or safety of others”. 

There is a surprising lack of guidance in the case law about how much must be alleged, in DUI 

cases, to plead a claim for punitive damages based on the present form of § 3294.  The existing 

case law on that point arose prior to the amendment of that statute in 1987, adding the word 

“despicable” as a requirement for pleading punitive damages.  It is settled in the punitive-

damages cases generally that that amendment makes a difference, and significantly heightens 

the bar for pleading and recovering punitive damages.  It is perhaps curious, however, that that 

development has not been discussed in the specific context of vehicle accidents involving DUI. 

In Taylor v. Superior Court (1979) 24 Cal.3d 890, 897, the Supreme Court concluded, “One who 

wilfully consumes alcoholic beverages to the point of intoxication, knowing that he thereafter 

must operate a motor vehicle, thereby combining sharply impaired physical and mental faculties 

with a vehicle capable of great force and speed, reasonably may be held to exhibit a conscious 

disregard of the safety of others.”  Other cases cited by plaintiff follow the same test. 

However, Taylor was decided before the Legislature amended the definition of “malice” in 1987.  

“As amended, malice, based upon a conscious disregard of the plaintiff's rights, requires proof 

that the defendant's conduct is ‘despicable’ and ‘willful.’  The statute's reference to ‘despicable 

conduct’ represents ‘a new substantive limitation on punitive damage awards.’”  (Lackner v. 
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North (2006) 135 Cal.App.4th 1188, 1211, quoting College Hospital Inc. v. Superior Court 

(1994) 8 Cal.4th 704, 725.) 

Plaintiff argues that allegations of driving under the influence are sufficient to constitute 

“despicable conduct.”  Without citation to any authority, Plaintiff argues there is no doubt that in 

today’s society, and even twenty years ago, “all ordinary decent people would find one operating 

a motor vehicle while intoxicated despicable conduct.”  (Opposition, 2:25-28.) 

Since the Legislature placed the substantive limitations on punitive damages, there have not 

been no definitive decisions applying the “despicable conduct” requirement in the context of 

drunk driving cases.  However, even in the DUI cases before the 1987 amendment, there were 

aggravating circumstances other than mere driving under the influence.  In Taylor, the plaintiff 

alleged defendant had numerous prior drunk driving arrests and convictions.  He had previously 

caused another serious automobile accident.  He had just completed a period of probation, had 

a pending criminal drunk driving charge against him, was drunk and drinking at the time of the 

accident, and he was an alcoholic.  In Dawes v. Superior Court (1980) 111 Cal. App. 3d 82, it 

was alleged that the driver, while intoxicated, ran a stop sign and zigzagged in and out of traffic 

at speeds in excess of 65 miles per hour in a 35-mile-per-hour zone.  The driver in Dawes hit a 

minor pedestrian in area heavy populated with pedestrians.  In Peterson v. Superior Court 

(1982) 31 Cal.3d 147, 162, the plaintiff sought leave to amend to allege that “after consuming 

alcohol, the defendant drove with plaintiff in the vehicle at speeds in excess of 100 miles per 

hour, and that the plaintiff objected to the high speed and demanded that defendant properly 

control the vehicle. The parties stopped at a restaurant, and defendant consumed additional 

alcoholic beverages, then returned to the car and defendant drove at a speed well in excess of 

75 miles per hour, losing control of the vehicle and injuring plaintiff. The complaint alleges that 

defendant drove the vehicle with knowledge that probable serious injury to other persons would 

result and in conscious disregard of the safety of plaintiff.” 

Here, plaintiff pleads more than just a barebones DUI offense.  He alleges (1) that defendant 

knew he would be driving later when he started drinking; (2) that defendant consumed “a large 

quantity” of alcohol; and (3) that defendant was driving at “a high rate of speed”.  That is more 

than nothing.  In the Court’s view, however, it is not quite enough.  For one thing, it alleges 

nothing about how the accident itself occurred.  Nor does it allege anything about the driving 

and traffic conditions.  And just how much are a “large quantity of alcohol” and a “high rate of 

speed”?  Any quantity of alcohol sufficient to render a driver intoxicated for purposes of DUI 

could be described as “large”; and anything over the speed limit might be described as “high” – 

or, indeed, if the speed limit itself is on the high side, even a lawful speed might be too “high” for 

a drunk driver.  There is simply not enough damning detail alleged here to meet the burden 

under Lackner and College Hospital of pleading that defendant’s conduct was “despicable”. 

Plaintiff may file and serve an amended complaint within 30 days after service of a Notice of 

Hearing hereon. 
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12.  TIME:  9:00   CASE#: MSL16-02108 
CASE NAME: FIRST NATIONAL VS. CHAVEZ 
HEARING ON APPLICATION SETTING ASIDE DISMISSAL 
FILED BY FIRST NATIONAL BANK OF OMAHA 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for relief from dismissal is granted.  Plaintiff is given 60 days in which to submit 
a default judgment package.  A “tickler” (not a court appearance) will be set to check for that. 

  

13.  TIME:  9:00   CASE#: MSL17-05038 
CASE NAME: CAPITAL ONE VS. JOYNER 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for entry of judgment pursuant to Code of Civil Procedure § 664.6 is granted.  
Judgment will be entered in favor of plaintiff and against defendant in the amount of $2,360.00 
plus $569.50 costs. 

  

14.  TIME:  9:00   CASE#: MSN18-0119 
CASE NAME: CARDINAL CARE VS. AFABLE 
HEARING ON MOTION TO SET ASIDE INVALID JUDGMENT 
FILED BY CARDINAL CARE MANAGEMENT LLC, WELCOME HOME SENIOR RESIDENCE 
* TENTATIVE RULING: * 
 
Petitioners (whom the Court, for convenience, will call Employers) move to vacate the entries of 
judgments on twelve Orders, Decisions, or Awards (ODAs) of the Labor Commissioner.  The 
motion is continued to September 7, 2018 at 9:00 a.m. 
 
In addition, the Court on its own motion orders the parties to show cause why this Court 
should not reconsider and reverse the Court’s decision of July 13, 2018, granting the motion of 
respondents in this case (Employees) for attorney fees pursuant to Labor Code § 98.2(c).  See 
Le Francois v. Goel (2005) 35 Cal.4th 1094 (trial court may reconsider possibly erroneous ruling 
on its own motion).  In response to Employers’ present motion, Employees cite Palagin v. 
Paniagua Construction (2013) 222 Cal.App.4th 120.  Neither party cited that decision at the time 
of the fee motion, and the Court’s own research did not turn it up.  It appears now, however, that 
the holding and rationale of Palagin may directly undercut the reasoning of the Court’s July 13 
decision granting the fee motion. 
 
It appears to the Court that if Palagin applies to this case, then it likely compels both (1) reversal 
of the Court’s July 13 ruling on Employees’ attorney fee motions, and (2) denial of Employers’ 
present motion to vacate the entries of judgments.  On the other hand, if Palagin does not apply 
to this case, then (1) the attorney fee ruling may stand, but (2) there may still be arguments why 
Employers’ present motion must be denied. 
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This OSC, like the continued present motion, is set on the law and motion calendar for 
September 7, 2018 at 9:00.  (It is subject to the Court’s tentative ruling system.)  Any party may 
file and serve a brief in response to the OSC by August 24.  Replies if any may be filed and 
served by August 31.  No new evidentiary submissions are allowed. 
 
In addition, Employees’ motion for sanctions under Code of Civil Procedure § 128.5 (calendared 
for September 15) is taken off calendar for now.  No brief in opposition to that motion is due, 
pending further order.  The Court deems that consideration of that motion may be further 
informed by the decision on September 7 of both the present motion to vacate and the 
reconsideration of the fees issue. 
 
The Court invites both sides to reconsider their overall strategies in response to this tentative, 
possibly suggesting that one or more of the pending matters ought to be withdrawn. 

  

15.  TIME:  9:00   CASE#: MSN18-1332 
CASE NAME: MAHLER VS. SIMMONS 
HEARING ON PETITION TO CONFIRM ARBITRATION 
FILED BY JAMES MAHLER 
* TENTATIVE RULING: * 
 
Petitioner Mahler requests confirmation of the arbitration award in this case.  Respondents the 
Simmonses expressly agree to that request, which is therefore granted. 
 
Respondents’ counsel argues that this petition was unnecessary because he offered on June 18 
to stipulate to confirmation and entry of judgment.  He accordingly asks that the Court deny 
petitioner’s requests for fees, costs, and prejudgment interest.  Petitioner’s counsel, however, 
denies that any such offer was made.  He provides an e-mail he sent on June 19, evidencing a 
counter-offer to respondents’ offer.  It is hardly likely that the parties would be negotiating any 
settlement amount in the face of an open offer to stipulate to confirmation of the full arbitration 
award.  The Court (giving respondents’ counsel the benefit of the doubt) infers that at best, 
respondents were offering to stipulate to confirmation of a negotiated settlement amount – which 
is hardly the same thing as stipulating to full confirmation, and hardly makes this petition 
unnecessary. 
 
Judgment will be entered, therefore, for the full amount of the arbitration award, plus 10% 
prejudgment interest from June 5 to August 3, plus $$2,375 in attorney fees, plus $435 in costs.  
The full judgment will bear post-judgment interest as provided by law. 
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16.  TIME:  9:01   CASE#: MSC16-01171 
CASE NAME: DEL BECCARO VS. O'HANRAHAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DR. STEVEN S. JACOBS 
* TENTATIVE RULING: * 
 
Defendant Steven S. Jacobs’s motion for summary judgment is denied.  Factual issues exist 
whether Dr. Jacobs breached the standard of care and his breach was a substantial factor in 
causing plaintiff harm.  Among others, the following key questions remain disputed:   
 

- Did Dr. Miranda order medical clearance for the surgery on June 15, 2015?  Did Muir 
Orthopedics order it?  If neither of them did, why was a Muir Orthopedics Medical 
Clearance Request Form sent to plaintiff’s primary care physician and why did 
plaintiff see that physician for medical clearance on June 18, 2015?  (Undisputed 
Material Fact (“UMF”) 4; Disputed Material Fact (“DMF”) 3, 5, 6; Plaintiff’s Additional 
Fact (“PAF”) 4, 8; Ex. C to Billups-Slone Decl., p. 112; Ex. I to Billups-Slone Decl., 
Phillipy Depo., at 44-45; Ex. BB to Supp.al Billups-Slone Decl., Miranda Depo., at 
68:14-69:22.) 

 
- Did the standard of care require Dr. Jacobs to do anything to ensure he was not 

administering anesthesia to a person with a glucose level over 200?  If so, what?  
Did the standard of care require him to order a metabolic panel test for this patient in 
particular or to have a standing order for some category of patients into which plaintiff 
fell?  If it did, did it also require him to make sure the test had been performed and he 
had reviewed it before administering anesthesia?  Or was he entitled just to rely on 
the word “clearance” in Sequoia’s file regarding plaintiff?  (UMF 10, 11 ; DMF 3, 5, 6, 
7, 8, 17, 18; PAF 6, 7, 8, 12, 13, 14, 15, 16, 17, 18, 21, 22, 29, 33 ; Ex. E to Billups-
Slone Decl., Jacobs Decl. at 2:23; Ex. J to Billups-Slone Decl., Bickler Decl., ¶ 6, 7; 
Fullerton Decl., ¶ 23, 24, 25, 26, 28; Tautz Decl., ¶ 11, 12, 13; Ex. AA to Supp.al 
Billups-Slone Decl., Preoperative Patient Assessment Policy of Sequoia, p. 51.)   

 
- Was any breach in the standard of care by Dr. Jacobs a substantial factor in causing 

plaintiff harm, including causing plaintiff to develop ketoacidosis and to be 
hospitalized from July 6 to 9, 2015?  (DMF 15, 19; PAF 30; Ex.  Ex. J to Billups-
Slone Decl., Bickler Decl, ¶ 9; Fullerton Decl., ¶ 29-31.)   

 
Preliminary Comment 

 
At the outset, the Court notes its disappointment that plaintiff did not adhere to more of the 
applicable court rules in filing his Opposition, including CRC 3.1354 (proper form of objections 
filed in connection with summary judgment motions) and 3.1110(f)(2) (pages from a single 
deposition must be designated as a single exhibit).  These rules set more than mere arbitrary 
requirements.  They actually make it easier to rule on motions for summary judgment and reach 
proper results. 
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Background 
 
Plaintiff, Thomas Del Beccaro, was scheduled to undergo an elective knee arthroscopy on June 
30, 2015 with an orthopedic surgeon, defendant Dr. Ramiro Miranda, at the facility of defendant 
Sequoia Surgical Pavilion.  Dr. Miranda practices with defendant Muir Orthopedics Group.   
 
Defendant Dr. Steven Jacobs was to be the anesthesiologist.  Since 2001 Dr. Jacobs has 
provided anesthesia services at Sequoia, and he has done so there exclusively since 2008.  
(Ex. E-8 to Del Beccaro Decl., Jacobs Depo., at 10:1-11; Ex. E-9 to Del Beccaro Decl., Jacobs 
Depo., at 17:6.)  He is on staff there.  (Ex. E-7 to Del Beccaro Decl., Jacobs Depo., at 12:18-22) 
and was Sequoia’s medical director from 2001 to 2008.  (Jacobs Decl, ¶ 10.)  Sixty-five percent 
or more of the patients he sees there come from Muir Orthopedics.  (Ex. E-10 to Del Beccaro 
Decl., Jacobs Decl., at 18:1-22.)   
 
Plaintiff had a presurgical appointment with Dr. Miranda on June 15, 2015.  (Ex. B to Billups-
Slone Decl., Muir Orthopedics records, p. 3.)  Dr. Miranda provided plaintiff with an Order for a 
test to be performed within 30 days of the surgery, a Basic Metabolic Panel.  (Del Beccaro 
Decl., ¶ 6 and Ex. E-1 to that declaration; see also Ex. E-4, Mallory Depo., at 71:12-13.)  Such a 
test will show a patient’s blood glucose level.  (PAF 9; Ex. E-6 to Del Beccaro Decl., Jacobs 
Depo., at 66:5-8.)   
 
Dr. Miranda testified that his understanding is that Sequoia requests this test.  He also testified 
that he requires this test for operations he performs for people over 50 years old “Per the 
request of the anesthesiologist and Sequoia.”  (Ex. E-3 to Del Beccaro Decl., Miranda Depo., at 
57:2-15; see also Miranda Depo., at 70:6-14.)  Corroboration that Sequoia requests this test is 
also found in the deposition of a surgery scheduler at Muir Orthopedics, Mallory Phillipy.  (Ex. E-
4 to Del Beccaro Decl., Mallory Depo. at 71:17-22.)   
 
On the other hand, Dr. Jacobs states in his declaration that Sequoia has a policy about Pre-
operative Anesthesia Screening and Testing that does not require pre-operative testing as a 
matter of “routine, custom, or past practice.”   (Ex. D to Billups-Slone Decl., Jacobs Decl., ¶ 11.)  
Rather, the Policy states that whether to order tests is a matter of professional judgment.  The 
Policy of Sequoia attached to Dr. Jacobs’s declaration attaches a matrix “as a tool to assist the 
practitioner”.  The Court cannot read the top row of the Matrix because the copy of it in the file is 
too dark.  However, the matrix has a row for patients over 50, which includes plaintiff.  For that 
patient population, three tests are checked.  The Court cannot read the letters atop column two, 
but they may be “BMP,” a version of the Metabolic Panel test that is at the heart of this case. 
 
In addition, Reply Evidence offered by Dr. Jacobs includes a different Policy of Sequoia, 
“Preoperative Patient Assessment”.  That Policy states that where general anesthesia is to be 
given, as was apparently the case here, a blood glucose test was required for “All diabetics ....”  
(Ex. AA to Supp. Billups-Slone Decl., p. 52, Pre-op Testing Guidelines.)   It turns out that, by test 
result at least, plaintiff qualified as a diabetic before the surgery, but he did not know that.  (DMF 
17 and supporting evidence; Ex. K to Billups-Slone Decl., Linfoot Depo., at 23:2-10.)  The Policy 
does not state how Sequoia learns before surgery that someone is a diabetic.  The Policy calls 
for abnormal lab results to be reported to the anesthesiologist.  (Id., Procedure 2.x.)   
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On June 18, 2015, a surgery scheduler at Muir Orthopedics, Mallory Phillipy, faxed plaintiff’s 
primary care physician, Dr. Tighe O’Hanrahan, a “Medical Clearance Request” form.  (Ex. E-5 to 
Del Beccaro Decl.; Ex. C to Billups-Slone Decl., records of Dr. O’Hanrahan, p. 112; Ex. I to 
Billups-Slone Decl., Phillipy Depo., at 44:3-11.)  Dr. Jacobs claims this was done only at Dr. 
O’Hanrahan’s request, based on Dr. Miranda’s denial that he requested medical clearance (Ex. 
BB to Supp.al Billups-Slone Decl., Miranda Depo., at 68:16-69:22) and the scheduler, Phillipy’s, 
deposition testimony that she “would assume” Dr. O’Hanrahan requested it “since I don’t recall 
the situation.”  (Ex. I to Billups-Slone Decl., Phillipy Depo., at 45: 8-15.)  No explanation has 
been provided why Dr. O’Hanrahan, a primary care physician, would need medical clearance 
from himself for a surgery he was not going to perform.  The Medical Clearance Form itself 
states, “Dr. Ramiro Miranda will be performing a right knee arthroscopy ... and has asked the 
patient to call and schedule a pre-operative exam with your office.”  (Records of Dr. 
O’Hanrahan, p. 112.)  The form goes on to list six tests that are “REQUIRED for surgery”, 
including “Basic Metabolic Panel.”  According to Dr. Miranda, this list of tests was chosen “Per 
the request of the surgery centers, the hospital, the anesthesiologists.”  (Ex. E-3 to Del Beccaro 
Decl., Miranda Depo. at 70:6-14.)   
 
On June 18, 2015, plaintiff saw his primary care physician, Dr. O’Hanrahan, for a pre-operative 
examination.  (Ex. C to Billups-Slone Decl. O’Hanrahan records, at 123.)  Dr. O’Hanrahan 
completed the Muir Orthopedics Medical Clearance Request form indicating that plaintiff was 
cleared for surgery unconditionally.  (Id., p. 112.)  He also gave plaintiff an order form for a 
complete metabolic test.  (See Ex. C to Billups-Slone Decl., Dr. O’Hanrahan records, p. 82.)  
Plaintiff provided the necessary blood sample on June 24, 2015.  (PAF 10.)  The results showed 
that he had a blood glucose level of 344.  (PAF 12.)  This is a very high level that in itself 
established plaintiff had some form of diabetes.  (Ex. K to Billups-Slone Decl., Linfoot Depo., at 
23:2-10.) 
 
Dr. O’Hanrahan apparently had the results by June 27, 2015.  (See Ex. C to Billups-Slone Decl., 
O’Hanrahan records, p. 97.)  However, he did not provide them to Dr. Miranda or Dr. Jacobs 
before the surgery.  (DMF 9 and supporting evidence.)  He sent a letter to plaintiff about the 
results, informing him he had diabetes.  It did not reach plaintiff until after the operation.  (Ex. G 
to Billups-Slone Decl., Del Beccaro Depo., at 163:25-164:164:11.)   
 
Dr. Jacobs’s practice is to telephone the patient the day before surgery and then to speak the 
patient again, and examine him, in the surgery facility.  (Ex. E-13 to Del Beccaro Decl., Jacobs 
Depo., at 15:1-21.)  He followed that practice here.  Neither plaintiff nor anyone else told him 
that plaintiff had recently undergone any blood tests.  Further, none was in Sequoia’s file.  In 
reviewing that file he did, however, see the word “clearance”.  (Ex. E to Billups-Slone Decl., 
Jacobs Decl., ¶ 2-9.)  
 
In his declaration, Dr. Jacobs states that Sequoia has never had a practice of requiring a pre-
operative blood glucose test or basic metabolic panel test on all surgical patients.  Based on his 
experience and familiarity with Sequoia’s policies, Dr. Jacobs had no expectation that Mr. Del 
Beccaro would have had any outside labs ordered.  (Ex. E to Billups-Slone Decl., Jacobs Decl., 
¶ 10.)   
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In his deposition, Dr. Jacobs was asked whether he had a practice of reviewing the results of 
pre-op exams for patients on which he was going to provide his services.  He responded that he 
would review the patient’s Sequoia medical record and if there were pre-op exams in there, he 
would review them.  (Ex. E-11 to Del Beccaro Decl., Jacobs Depo., at 53:22-54:6.)  The 
documents in Sequoia’s chart would typically get there by being sent over by the surgeon’s 
office.  (Id. at 54:10-12.)   
 
Dr. Jacobs testified that Dr. Miranda would expect Dr. Jacobs to do a pre-anesthetic 
assessment prior to anesthetizing the patient and to inform Dr. Miranda if any aspects of that 
evaluation needed to be discussed further.  (Ex. E-12 to Del Beccaro Decl., Jacobs Depo., at 
60:20-25.)   
 
Dr. Jacobs was asked whether his practice was to proceed with a surgery if he found out that a 
basic metabolic panel had been requested but the results were not in Sequoia’s file.  He 
answered, “It’s more a theoretical question than a practical question.  If we knew that labs were 
done, we would typically work to obtain them.  I don’t remember a specific incident where this 
was the case, so I can’t comment that I have a practice in that case.”  (Ex. E-14 to Del Beccaro 
Decl., Jacobs Decl, at 63:5-16.) 
 
In the event, the metabolic panel test results that had been submitted to Dr. O’Hanrahan were 
not in Sequoia’s chart, Dr. Jacobs did not review or attempt to obtain them, and the surgery 
proceeded. 
 
It is undisputed, however, that Dr. Jacobs was aware then that a patient undergoing elective 
surgery who has a blood sugar level over 200 should not be anesthetized.  (PAF 22.)   
 

Summary of Contentions and Experts’ Declarations 
 
Plaintiff contends that as a result of undergoing surgery under anesthesia with an elevated 
blood glucose level, he suffered complications, including ketoacidosis, which caused him to be 
hospitalized from July 6 to 9, 2015. 
 
Dr. Jacobs contends that he did not breach the standard of care or cause any of plaintiff’s 
damages and therefore moves for summary judgment.  In support of his motion, Dr. Jacobs 
submits the declaration of an expert, Dr. Philip Bickler.   
 
Dr. Bickler is a Board Certified Anesthesiologist.  He opines as follows.  Dr. Jacobs had no 
reason to believe that plaintiff’s serum glucose was elevated.  Dr. Jacobs was not informed that 
the labs had been ordered in advance of surgery.  He neither saw nor was told of the Lab Corp. 
test results before surgery.    
 
Dr. Jacobs met the standard of care in all respects.  (Bickler Decl., ¶ 8.)  “The standard of care 
did not require Dr. Jacobs to order or obtain any lab tests other than the on-site hemoglobin test 
.... [N]either the standard of care nor the Sequoia ... policies required a glucose (blood sugar) 
test for Mr. Del Beccaro prior to surgery.  Typically, blood sugar testing is not done or even 
advisable in a patient of the same age as Mr. Del Beccaro, especially given his apparent good 
health and good body mass index.  In fact, healthy patients on no medications, such as Mr. Del 
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Beccaro, do not even need to see their primary care physicians for a preoperative medical 
clearance.”  Dr. Jacobs had no reason to cancel the June 30, 2015 surgery and the standard of 
care did not require that he do so.  (Id., ¶ 7.)   
 
Dr. Bickler also opines that no act or omission on the part of Dr. Jacobs was a substantial factor 
in causing any injury or harm to Mr. Del Beccaro.  Dr. Bickler does not explain this opinion and 
offers no opinion why Mr. Del Beccaro was hospitalized on July 6, 2015, nor does he explicitly 
deny it was because Mr. Del Beccaro underwent anesthesia while having a blood glucose level 
of 344.   
 
In opposition to the motion, plaintiff submits the declarations of two experts, Dr. Fullerton and 
Dr. Tautz. 
 
Dr. Fullerton is the Chief Medical Officer for Hampton Health Ltd., which specializes in medical 
direction and clinical care and instruction in medical offices, acute hospitals, and nursing homes.  
(Fullerton Decl., ¶ 1.)  He has also taught the clinical medicine surrounding pre-operative, 
intraoperative, and postoperative care, including the management of such operative procedure 
care, including patients undergoing procedures who have pre-existing Diabetes Mellitus.  (Id., 
¶ 2, 4.)  He is board certified in Internal Medicine.  (Id., ¶ 5.)   He has provided expert witness 
work in over 1,500 cases.  (Id., ¶ 8.)   
 
He opines as follows.  Plaintiff provided a metabolic panel on June 24, 2015, six days before his 
surgery.  (Id., ¶ 18.)  Plaintiff had a glucose serum level of 344.  (Ibid.)  The standard of care is 
not to perform elective surgery on such a patient.  (Id., ¶ 19.)  The risks of doing so are 
potentially life-threatening and include the hyperglycemia suffered by plaintiff after his operation.  
(Id., ¶ 20.)  The standard of care requires any surgeon, surgery center, or anesthesiologist 
ordering such tests, or that requires such tests to be ordered before surgery, (a) to make sure 
they have been received and (b) review the results before surgery.  (Id., ¶ 24.)  It was below the 
standard of care for Dr. Jacobs (a) to have administered anesthetic care to plaintiff despite 
reviewing plaintiff’s file and finding that there were no blood lab results in the file; (b) to have 
administered anesthetic care to plaintiff without reviewing plaintiff’s blood lab results and without 
any idea of what plaintiff’s blood sugar level was at the time of the operation, despite plaintiff’s 
being over 50 years of age; and (c) to have administered anesthetic care to plaintiff when 
plaintiff’s blood test results indicated a Glucose Serum level of 344 six days before the 
operation.  (Id., ¶ 28.)  Dr. Jacobs’s conduct was a substantial factor in causing plaintiff to 
develop hyperglycemia, leading to diabetic ketoacidosis, necessitating a hospitalization, 
extended vision problems, insulin resistance, and volatile blood sugar levels.  (Id., ¶ 29.)   
 
Dr. Tautz’s declaration states that he is a clinical professor at UC Davis.  He has been board 
certified in Anesthesiology since 1999.  He opines that the standard of care required that Dr. 
Miranda, Sequoia, and/or Dr. Jacobs should not only have made sure that plaintiff’s test results 
were received before surgery, but should have reviewed the those results.  It was below the 
standard of care not to ensure the results were received and reviewed before surgery.  Also, 
based on the long association of Dr. Jacobs and Dr. Miranda, Dr. Jacobs should have been 
aware of the protocols of Dr. Miranda and Muir Orthopedics, including that they required blood 
testing for surgery patients older than fifty years of age.  (Id., ¶ 12.)  It was below the standard of 
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care for Dr. Jacobs to have administered anesthetic care to plaintiff despite reviewing plaintiff’s 
medical file and finding that there were no blood lab results in the file.  (Id., ¶ 13.)   
 

Analysis 
 
The key question in this case is whether anyone other than Dr. O’Hanrahan is responsible for 
failing to know ahead of time that plaintiff’s blood glucose level was too high for him to safely 
undergo anesthesia.   
 
It is undisputed that Dr. Jacobs knew he should not anesthetize a patient with a blood sugar 
level above 200 in an elective surgery.  (PAF 22.)  The question is, did the standard of care 
require him to do anything to find out plaintiff’s blood sugar levels?  Or was he entitled to rely on 
the lack of any blood test results and the word “clearance” in Sequoia’s chart?  
 
Dr. Jacobs’s expert says he was entitled to rely on that word.  Plaintiff’s two experts say he was 
not.  Therefore, the central question on this motion is merely whether the opinions of plaintiff’s 
two experts are admissible.  The Court rules that they are. 
 
Dr. Jacobs argues that the opinion of Dr. Fullerton is inadmissible because he is not a board-
certified anesthesiologist.  The Court disagrees.  The expert testifying on the standard of care 
need not necessarily come from exactly the same specialty as the doctor providing the care.  
The trier of fact may discount the testimony on that basis, but that does not make it 
inadmissible.  (See Mann v. Cracchiolo (1985) 38 Cal.3d 18, 35, 37-39 (overruled on other 
grounds by Perry v. Bakewell Hawthorne, LLC (2017) 2 Cal.5th 536, 543), and cases cited 
therein (surgeon ruled competent to render opinions on standard of care of internist and 
radiologist); Miller v. Silver (1986) 181 Cal.App.3d 652, 660-61 (psychiatrist permitted to testify 
that plastic surgeon breached the standard of care by failing to provide prophylactic antibiotics 
before surgery); see also Hanson v. Grode (1999) 76 Cal.App.4th 601, 606 and Powell v. 
Kleinman (2007) 151 Cal.App.4th 112, 125-26 (“we liberally construe the declarations for the 
plaintiff's experts and resolve any doubts as to the propriety of granting the motion in favor of the 
plaintiff”).  Defendant’s statement that whether Dr. Jacobs breached the standard of care 
“should only be answered by a medical specialist practicing in the same field ...” is unsupported 
by a citation to any legal authority.  (See Reply Brief at 3:23-24.)   
 
Dr. Jacobs also argues that Dr. Fullerton’s opinions are based on assumptions that are contrary 
to the undisputed facts.  For instance, he argues they are based on the assumption that Dr. 
Miranda requested medical clearance when it is undisputed he did not and on the assumption 
that Sequoia, Dr. Jacobs, or the standard of care required a blood test in this case when they 
did not.  The Court finds that disputes remain concerning each of these facts. 
 
A Medical Clearance Request form was issued by Dr. Miranda’s medical practice, Muir 
Orthopedics.  It states that he, Dr. Miranda, was asking Dr. O’Hanrahan to provide that medical 
clearance.  (See Ex. C to Billups-Slone Decl., O’Hanrahan records, p. 112.)  The testimony of 
Dr. Miranda’s scheduler, Phillipy, that this clearance was requested by Dr. O’Hanrahan is 
merely her assumption.  She admitted “I don’t recall the situation.”  (Ex. I to Billups-Slone Decl., 
Phillipy Depo., at 45:8-13.)  A reasonable trier of fact could look at the Medical Clearance 
Request Form, see that it is a Muir Orthopedics form, read that it says Dr. Miranda is making the 
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request for clearance from Dr. O’Hanrahan, and reject Phillipy’s assumption that Dr. 
O’Hanrahan requested clearance from himself for a surgery he was not going to perform.  
Phillipy’s assumption is not even sufficient to meet defendant’s initial burden on this point.  (See 
Witchell v. De Korne (1986) 179 Cal.App.3d 965, 974.)  A reasonable trier of fact could also 
conclude that Dr. Miranda’s flat denial of requesting medical clearance is mistaken. 
 
This issue of whether Dr. Miranda ordered medical clearance apparently also serves as at least 
a partial basis for defendant’s argument that each of plaintiff’s experts misstates the testimony 
of Dr. Miranda on the issue of ordering tests (Reply Brief, fn. 1).  In support of this argument 
defendant submits additional pages of Dr. Miranda’s deposition that plaintiff omitted.  However, 
the extra pages do not conclusively establish the point. 
 
Plaintiff submitted pages 37, 45, 57, 70, and 71 of Dr. Miranda’s deposition.  (See Exhibits E-1, 
E-2, E-3, and E-11.)  With his Reply Brief, defendant submitted two of the same pages, 37 and 
70, as well as two additional pages, 68 and 69.  The pages that plaintiff submitted establish the 
following points:  Dr. Miranda relies on the people who are clearing the patient to give him 
information as to whether he can proceed with the surgery.  One of those persons is the 
anesthesiologist.  If he required a general practitioner to provide a preoperation clearance, he 
would be relying on that general practitioner as well.  (E-12 and BB, p. 37.)  Apparently referring 
to the test requisition form in plaintiff’s E-1 or a surgery order sheet that served as the 
foundation for that requisition form, Dr. Miranda ordered certain labs, including a Basic 
Metabolic Panel.  (E-1, p. 45).  It is Dr. Miranda’s understanding that the facilities he works in, 
John Muir Walnut Creek and Sequoia, request a metabolic panel test prior to surgery on anyone 
over 50 years old.  (E-2, p. 57.)  On the Muir Orthopedics Medical Clearance Request Form that 
exists regarding plaintiff in this case, six tests are listed as “REQUIRED for surgery” (one of 
them being a Basic Metabolic Panel within 30 days).  These tests were chosen “Per the request 
of the surgery centers, the hospital, the anesthesiologists”, according to Dr. Miranda.  (E-3 and 
BB, p. 70.)   
 
The only new information added in the additional pages submitted by defendant is Dr. Miranda’s 
flat denial that he ordered medical clearance from Dr. O’Hanrahan in this case.  Nevertheless, 
Dr. Miranda testified he is the one who makes the decision to request medical clearance (Ex. 
BB, at 69:13-16), a medical clearance request was issued by his office in this case, and the 
medical clearance request states that he is requesting medical clearance from Dr. O’Hanrahan.  
As previously noted, this is sufficient evidence for a reasonable trier of fact to conclude Dr. 
Miranda’s testimony that he did not request medical clearance from Dr. O’Hanrahan is mistaken.   
 
In any event, the two additional pages of deposition testimony defendant submits, pages 68 and 
69, do not establish that the declarations of plaintiff’s experts broadly or completely misstate Dr. 
Miranda’s deposition testimony “on the issue of ordering tests”.  For instance, those pages do 
nothing to undercut or qualify the testimony that Dr. Miranda gave on pages 37, 45, 57, and 71 
of his deposition, including his testimony that he requests a metabolic panel test for patients 
over 50 because Sequoia and the anesthesiologists request it. 
 
Dr. Miranda’s testimony on the reason he requests a metabolic panel test on patients over 50 
creates a disputed issue of fact concerning the second alleged assumption contrary to the 
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undisputed facts – the question of whether Sequoia and the anesthesiologists – including Dr. 
Jacobs – require this test for this class of patients.   
 
The Sequoia policies that have been submitted also require this test.  While Dr. Jacob’s 
Declaration and the attached exhibit and matrix suggest the matrix is merely a guideline, Dr. 
Miranda’s understanding was that there was, in essence, a blanket standing order for a 
metabolic panel test for this group of patients.   
 
Further, defendant’s Reply evidence contains another Policy of Sequoia that requires a blood 
glucose test for diabetics, which we now know plaintiff was.  This new evidence raises another 
question – how does Sequoia find out whether a given patient is a diabetic?  That question has 
not been answered.  Dr. Jacobs provided his declaration and deposition testimony before this 
Policy was disclosed. 
 
Finally, even if Sequoia does not have a policy requiring a blood test for plaintiff under any 
circumstances, this is not necessarily determinative, absent evidence that no surgical center in 
the geographic area that defines the standard of care has such a requirement.  (See Osborn v. 
Irwin Memorial Blood Bank (1992) 5 Cal.App.4th 234, 277, 282 (“Experts' testimony ordinarily 
cannot be ‘disregarded’ because it cannot be said that their opinions about what should have 
been done do not reflect the custom and practice of the profession”; however, blood bank could 
not be found negligent “for failing to perform tests that no other blood bank in the nation was 
using”).  Defendant in fact argues that the standard of care is established by expert testimony, 
not by written policies.  (Reply Brief at 7:19-20.)  Neither then is it ordinarily established 
exclusively by the lack of written policies. 
 
Dr. Jacobs further argues that Dr. Fullerton’s liability opinion is inadmissible because he does 
not state exactly which records it is based on or because he did not review all of the pertinent 
records.  Defendant states, “We do not know what portions of the records plaintiffs’ experts 
reviewed, as those were not identified or provided as required under Garibay ...”  (Reply Brief at 
7:1-2.)  The Court disagrees that Garibay v. Hemmat (2008) 161 Cal.App.4th 735, 740, 742, 
requires identification of the records reviewed to a greater extent than has been done.   
 
Garibay deals with the declaration of a party moving for summary judgment, which is strictly 
construed, rather than the declaration of a party opposing such a motion, which is liberally 
construed.  (See McCaskey v. California State Automobile Assn. (2010) 189 Cal.App.4th 947, 
957 (“[E]videntiary questions ... are subject to the overarching principle that the proponent's 
submissions are scrutinized strictly, while the opponent's are viewed liberally”.) 
 
The Garibay court stated, “The main issue on appeal is whether an expert medical witness's 
declaration, setting forth facts of the surgery performed on [plaintiff] Garibay based on the expert 
witness's review of hospital and medical records which were not properly before the court, was 
sufficient to meet the burden of the production of evidence required of the party moving for 
summary judgment.”  (Emphasis added.)  The court held the declaration was not sufficient to 
meet this burden.  However, it did not rule that an expert has a duty to identify with any 
particular specificity the records on which he is relying.  The problem was not that the records 
were not identified, but that they had not been submitted as evidence.   
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Here, the defendant’s expert, Dr. Bickler, states that he reviewed plaintiff’s medical records from 
“John Muir Medical Center, Muir Orthopedic Specialists, Sequoia Surgical Pavilion, and Dr. 
Tighe O’Hanrahan”.  (Bickler Decl., ¶ 4.)  He does not cite specific page and line numbers in 
support of his opinions.   
 
Plaintiff’s expert Dr. Fullerton states that he reviewed plaintiff’s records from the same four 
facilities.  Even if Garibay stands for the proposition that the actual records reviewed must be 
filed with the Court in connection with a motion for summary judgment, defendant has filed those 
records with the Court.  “Garibay ... does not require a party opposing summary judgment to file 
duplicate copies of the medical records on which the opposing expert relied in forming a 
disputed expert opinion if they are already before the court in support of the motion.”  (Shugart 
v. Regents of University of California (2011) 199 Cal.App.4th 499, 506.) 
 
Defendant’s expert did review some records that plaintiff’s experts did not, including Dr. 
Jacobs’s declaration and two policies of Sequoia Surgical Pavilion.  But this is fatal only if the 
records not reviewed conclusively undercut a key assumption made by plaintiff’s experts.   For 
the reasons previously stated, that is not the case here.    
 
Dr. Jacobs acknowledges that Dr. Tautz is a board certified anesthesiologist.  However, he 
argues that Dr. Tautz’s opinion is inadmissible because it is based on plaintiff’s misstatement of 
the facts.  However, as outlined above, a trier of fact could decide the key facts are present.   
 
The declarations of plaintiff’s experts do use the word “protocol” in some places where the 
deposition testimony did not.  The Court has not accepted such uses of that word, but rather has 
relied on what the deponents actually said.  Construing the declarations of plaintiff’s experts 
liberally, as it must, the Court does not find that this totally undercuts the experts’ opinions.  
 
Defendant’s citation to Hanson v. Grode (1999) 76 Cal.App.4th 601, 606, is unpersuasive.  
Defendant turns the holding of that case on its head.  Defendant cites it for the proposition that 
declarations do not create a triable issue of fact on liability in a medical malpractice case if they 
are phrased in terms of what the doctor should have done rather than in terms of what the 
standard of care required him to do.  But the case in fact holds that the declarations of the 
experts there were sufficient to raise a triable issue on liability despite the frequent use of the 
word “should.”   
 

We find Dr. Reynolds's declaration more than adequate to satisfy [plaintiff] 
Hanson's burden on summary judgment.... [D]efendants disparage the portion of 
the declaration containing subparagraphs ... because of its frequent use of the 
word “should.” To be sure, “professional prudence is defined by actual or 
accepted practice within a profession, rather than theories about what 'should' 
have been done.” ... However, there is nothing theoretical about the Reynolds 
declaration in this regard; rather, specific factual breaches of duty are clearly 
asserted. For example, defendants failed to investigate bleeding at the time of 
the surgery, which investigation may have led them to perform a laminectomy. 
Once Hanson was in the recovery room, defendants failed to return him to 
surgery to determine why he had symptoms of nerve injury. Moreover, in a later 
portion of the declaration Reynolds states that defendants' failure to diagnose 
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epidural hematoma prior to discharge from the hospital fell below the applicable 
standard of care. Accordingly, triable issues were raised by Hanson on the 
element of breach of duty. 

  
The same is true here.   
 
Finally, defendant argues there is no disputed fact regarding causation.  Again, the Court 
disagrees.  If any declaration is subject to attack on this element of the claim it is Dr. Bickler’s.  
His declaration on the point states a mere conclusion, and he does not provide a reasoned 
explanation for his conclusion.  (See Kelley v. Trunk (1998) 66 Cal.App.4th 519, 524; Johnson v. 
Superior Court (2006) 143 Cal.App.4th 297, 308.)  It is undisputed that plaintiff was hospitalized 
six days after this operation with ketoacidosis.  Dr. Bickler does not state that this was merely a 
natural progression of the preexisting diabetes, rather than an aggravation caused by the 
administration of anesthesia to a patient with a blood glucose level of 344. 
 
Defendant’s argument on causation reduces to nothing more than this:  He did not breach the 
standard of care, so no breach caused any damages.  (See Reply Brief at 8:8-9.)  However, a 
reasonable trier of fact could find there was a breach and that the breach did cause damages. 
 

Rulings on Evidentiary Objections 
 
Plaintiff’s Objections filed 6/27/18 
 
Plaintiff’s objections are not in proper form.  (See CRC 3.1354 (b).)  Furthermore, in some 
instances, the objections are not sufficiently specific.  (See People v. Harris (1978) 85 
Cal.App.3d 954, 957.) 
 
Notwithstanding this, the Court will make some general observations.  Defendant has submitted 
both medical records and deposition testimony in the customary manner.  Plaintiff has not stated 
there is a genuine dispute as to the authenticity of these items.  Plaintiff needs the same records 
to be in evidence to support the opinions of his experts.  Plaintiff has not cited any authority in 
support of his objection that the medical records and deposition testimony are broadly 
inadmissible.   
 
Further, setting aside authentication, at least some portions of the medical records are 
admissible as business records.  (See Evid. C. § 1270.)  Absent objections to particular portions 
of the medical records, the Court will not sustain a hearsay objection either.   
 
The Court overrules plaintiff’s objection to defendant’s use of the Phillipy deposition and the 
Miranda discovery responses.  Technically all declarations and depositions used in connection 
with any motion are hearsay because they are not “made by a witness while testifying at the 
hearing” (Evid. C. § 1200).  However, Code of Civil Procedure § 437c(b)(1) creates a special 
exception to the hearsay rule.  It states that motions for summary judgment shall be supported 
by declarations, discovery responses, and depositions.  (See also Oiye v. Fox (2012) 211 
Cal.App.4th 1036, 1050-51; Pajaro Valley Water Management Agency v. McGrath (2005) 128 
Cal.App.4th 1093, 1107.)  It does not distinguish between discovery responses and depositions 
of an adverse party and those of the moving party or third parties.  Portions of declarations or 
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depositions submitted to support or oppose a motion for summary judgment may be 
objectionable on hearsay grounds, but declarations and depositions are not categorically 
objectionable on hearsay grounds simply because they consist of testimony of the party 
submitting them rather than of the opposing party.  
 
As to point 17 in defendant’s Separate Statement, Dr. Bickler’s declaration does not establish 
the point (on page 4, lines 27-28, it only states plaintiff was diagnosed as a type I diabetic after 
the surgery).  However, plaintiff gave testimony that he came to understand he was a type I 
diabetic.  And when asked whether he was a diabetic before the surgery said, “It was a function 
of months.”  He has not objected to that testimony.  Further, Dr. Linwood’s testimony establishes 
the point. 
 
The Court does not address the balance of plaintiff’s objections, starting at page 4, line 23 and 
continuing through the end, because much of that discussion is legal argument rather than 
objection, none of it is in proper form, and none of it is material to the Court’s disposition of the 
motion.  (See CCP § 437c(q).) 
 
Defendant’s Objections filed 7/6/18 
 
1 – Sustained. 
2 – Overruled.  There is no genuine dispute that the pages attached are from Dr. Miranda’s 
deposition.  (See Ambriz v. Kelegian (2007) 146 Cal.App.4th 1519, 1527 (“Raising an objection 
as to lack of authentication of an excerpt from the same deposition defendants themselves 
relied upon in their motion is disingenuous”.) 
3 – Sustained as to the first sentence.  The document states the information to be provided in a 
questionnaire is “vital.”   
4 – Overruled.  The only language quoted in the objection is the language authenticating the 
excerpt from the deposition.  In all cases, the Court is relying on the actual deposition testimony 
rather than plaintiff’s characterization of it.  The Court is also considering the additional portions 
of the deposition that defendant has submitted on the question of the true meaning of the 
testimony. 
5 – Overruled.  See no. 4.   
6 – Overruled.  Defendant submitted the same evidence in his Exhibit C, p. 112.   
7 – Overruled.   
8 – Overruled. 
9 – Overruled. 
10 – Overruled. 
11 – Overruled. 
12 – Overruled. 
13 – Overruled. 
14 – Overruled. 
15 – Overruled. 
16 – Overruled. 
17 – Sustained as to the words “with kidney failure and keto-acidosis.” 
18 – Sustained.   
19 – Overruled, but the Court will rule on admissibility of expert opinion. 
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20 – Overruled.  The declaration accurately summarizes what Dr. Miranda stated at the quoted 
pages.  
21- Overruled, except as to the word “protocol,” which the Court reads instead as “practice.”   
22 – Overruled.   
23 – Sustained.  The Court does not see page 64 in the submissions regarding the deposition of 
Dr. Miranda. 
24 – Sustained.  However, the actual testimony of Ms. Phillipy at pages 70-72 is in the record.   
25 - Overruled, except as to the word “protocol,” which the Court reads instead as “practice.”  
26 – Sustained.  However, the Court has considered the actual deposition testimony as quoted 
in the right hand column. 
27 – Overruled, for the reasons stated in the “Analysis” section of this ruling. 
28 – Overruled.  It is for the trier of fact to decide whether Dr. Miranda orders a metabolic panel 
test on patients over 50 who will undergo surgery at Sequoia because Sequoia and the 
anesthesiologists, including Dr. Jacobs, request it. 
29 – Overruled.  (See Hanson v. Grode (1999) 76 Cal.App.4th 601, 606; Powell v. Kleinman 
(2007) 151 Cal.App.4th 112, 125-126.) 
30 – Overruled.     
31 – Overruled. 
32 – Overruled. 
33 – Overruled.  However, the Court reads the language on lines 24 and 25 to be “following his 
own deposition testimony” not “following his own protocol.” 
34 – Overruled. 
35 – Overruled. 
36 – Overruled. 
37 – Overruled. 
38 – Overruled.   
39 – Overruled except the word “protocol” is read as “practice.”   
40 – Sustained.  However, the actual testimony of Ms. Phillipy at pages 70-72 is in the record.   
41 – Overruled, except that “protocol” is read as “practice.” 
42 – Sustained.  However, the actual deposition testimony is in the record. 
43 – Overruled. 
44 – Overruled.  Read to apply to whoever ordered the tests.  It is a factual issue whether Dr. 
Miranda ordered the metabolic panel test in this case as to all patients over 50 because of 
standing orders prompted, in part, by Dr. Jacobs.  
45 – Overruled, with appropriate modifications of the word “protocol.”   
46 – Overruled. 

 

 

 


